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United States Court of Appeals for Fourth Circuit 
Finds Police Department Social Media Policy 

Unconstitutional & Punishment of Two Officers  
Under That Policy to be Unconstitutional

By Jack Ryan, Attorney, Legal and Liability Risk Management Institute 

In Liverman v. City of Petersburg  [Virginia],  1 the 
United States Court of Appeals for the Fourth Circuit 
reviewed the discipline of two officers from the City 
of Petersburg Police Department that was based on 
posts they had made on Facebook. In it’s review the 
court overturned the discipline and concluded that the 
police department’s policy was “overbroad” because it 
prohibited too much, and therefore infringed on the 
officers’ First Amendment rights.
The policy provisions the court took issue with are 
outlined as follows (actual policy language bold print):
The preface to the revised policy prohibits in sweeping 
terms the dissemination of any information:

“t hat  wou ld  t end to  d i s c re d it  or  ref le c t 
unfavorably upon the [Department] or any 
other City of Petersburg Department or its 
employees.”

The central provision of the policy, which we will refer 
to as the Negative Comments Provision, states:

“ N e g a t i v e  c o m m e n t s  o n  t h e  i n t e r n a l 
operations of the Bureau, or specific conduct of 
supervisors or peers that impacts the public’s 
perception of the department is not protected 
by the First Amendment free speech clause, in 
accordance with established case law.”

Another provision, which we label the Public Concern 
Provision, specifies:

Officers may comment on issues of general 
or public concern (as opposed to personal 

grievances) so long as the comments do not 
disrupt the workforce, interfere with important 
working relationships or efficient work flow, or 
undermine public confidence in the officer. 
The instances must be judged on a case-by-
case basis.

T he cou r t  a l so  note d  t hat  t he  pol ic y  s t rong ly 
discouraged officers from posting information about 
off-duty activities and provided that violations of the 
policy would be forwarded to the chief of police for 
“appropriate disciplinary action.” 
T h e  c o u r t  d e t a i l e d  t h e 
messages 
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that were posted by the involved of f icers and the 
disciplinary proceedings as follows:

Liverman: Sitting here reading posts referencing 
rookie cops becoming instructors. Give me a 
freaking break, over 15 years of data collected 
by the FBI in reference to assaults on officers 
and of f icer deaths shows that on average it 
takes at least 5 years for an officer to acquire 
the necessar y sk i l l  set to know the job and 
perhaps even longer to acquire the knowledge 
to teach other officers. But in todays world of 
instant gratification and political correctness 
we have rookies in specialty units, working as 
field training officer’s and even as instructors. 
Becoming a master of your trade is essential, 
not only does your life depend on it but more 
importantly the lives of others. Leadership is 
first learning, knowing and then doing.

More than thirty people “liked” or commented on this 
post. Richards, also off-duty at the time, commented 
as follows:

Richards: Well said bro, I agree 110%... Not to 
mention you are seeing more and more younger 
Officers being promoted in a Supervisor/ or roll. 
It’s disgusting and makes me sick to my stomach 
DAILY. LEO Supervisors should be promoted by 
experience... And what comes with experience 
are “experiences” that “they” can pass around 
to the Rookies and younger less experienced 
Officers. Perfect example, and you know who 
I’m talking about..... How can ANYONE look up, 
or give respect to a SGT in Patrol with ONLY 
1 1/2yrs experience in the street? Or less as a 
matter of fact. It’s a Law Suit waiting to happen. 
And you know who will be responsible for that 
Law Suit? A Police Vet, who knew tried telling 
and warn the admin for promoting the young 
Rookie who was too inexperienced for that roll to 
begin with. Im with ya bro....smh*

Later that day, Liverman responded to Richards with a 
comment of his own:

Liverman: There used to be a time when you had 
to earn a promotion or a spot in a specialty unit...
but now it seems as though anything goes and 
beyond officer safety and questions of liability, 
these positions have been “devalued”...and when 
something has no value, well it is worthless.

Richards then replied:
Richards: Your right..... The next 4yrs can’t get 
here fast enough... From what I’ve been seeing 
I don’t think I can last though. You know the 
old “but true” saying is.... Your Agency is only 

as good as it’s Leader(s)... It’s hard to “lead by 
example” when there isn’t one....smh*

A mong t hose  who l i ked  or  com mented on t he 
Facebook post ings, most were current or former 
Department officers.

Discipline:
Two sergeants, Liverman’s and Richards’s supervisors, 
learned of the exchange and notif ied Chief Dixon 
of the issue. Dixon determined that the statements 
violated the Department’s social networking policy 
and instructed the sergeants to discipline the officers. 
In the disciplinary action forms, the Department 
s tated t hat  Liverma n’s  fol low-up com ment a nd 
both of Richards’s comments violated the Negative 
Comments Provision. They each received an oral 
reprimand and six months’ probation, but were advised 
that such discipline would not affect their eligibility 
for promotion. Both the City Manager and Human 
Resources Director signed the personnel action forms 
indicating their probationary status.
Several weeks later, however, Chief Dixon altered 
the qualifications for promotion. The new protocol 
expressly excluded any officers on probation from 
participating in the promotion process. Accordingly, 
when Liverman and Richards applied for open sergeant 
positions, the Department notified them that they 
were ineligible to sit for the promotional exam.

Retaliation:
On October 1, 2013, the two off icers sent a letter 
informing the City that they intended to challenge 
the disciplinary actions. Shortly thereafter, Liverman 
and Richards were the subject of several complaints 
and investigations within the Department. Based on 
the findings, Chief Dixon decided to fire Liverman, 
but Liverman resigned before receiving notice of his 
termination.
The of f icers then f i led a lawsuit that made three 
basic cla ims. First ,  the socia l net working pol icy 
violated the officers’ rights to free speech. Second, 
the officers challenged the discipline they received 
through application of this policy. Finally, the officers 
challenged their subsequent discipline as being the 
result of retaliation, as it came on the heels of their 
notification to the chief about challenging their initial 
discipline under the social networking policy.
In its review of the facts here, the Fourth Circuit began 
with a review of the cases and rules regarding free 
speech and public employees, recognizing that a public 
employee can be restricted in their speech in many 
circumstances. The court asserted:
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The legal framework governing public employee 
speech claims is well known. Public employees 
may not “be compelled to relinquish the First 
Amendment rights they would otherwise enjoy 
as citizens to comment on matters of public 
interest.” Pickering v. Bd. of Educ., 391 U.S. 563, 
568, 88 S. Ct. 1731, 20 L . Ed. 2d 811 (1968). 
Underlying this principle is the recognition that 
“public employees are often the members of the 
community who are l ikely to have informed 
opinions as to the operations of their public 
employers.” City of San Diego v. Roe, 543 U.S. 
77, 82, 125 S. Ct. 521, 160 L. Ed. 2d 410 (2004) 
(per curiam). Nonetheless, a citizen who accepts 
publ ic  employ ment  “mu s t  accept  cer t a i n 
limitations on his or her freedom.” Garcetti v. 
Ceballos, 547 U.S. 410, 418, 126 S. Ct. 1951, 164 
L. Ed. 2d 689 (2006). Government employers 
enjoy considerable discretion to manage their 
operations, and the First Amendment “does not 
require a public office to be run as a roundtable 
for employee complaints over internal off ice 
affairs.” Connick v. Myers, 461 U.S. 138, 149, 103 
S. Ct. 1684, 75 L. Ed. 2d 708 (1983).

Thus, there are several steps that a court will apply in 
deciding whether an officer, or any public employee’s 
speech is protected by the First Amendment:
• Is the speech about a matter that would be of public 

concern? Note, speech that is purely personal is 
not protected and any review will end if the court 
determines that the speech is purely personal

• If the court has determined that the speech is a 
matter of public concern, the court will turn to a 
balancing of the employee’s interest as a citizen in 
commenting on the matter of public concern versus 
the interests of the law enforcement agency (or any 
governmental entity) “in promoting the efficiency 
of the public services it performs through its 
employees.”

• Note: Speech that is found to be disruptive to 
the law enforcement operation may be subject to 
restriction even if it is a matter of public concern. 

T he  c o u r t  not e d  t h at  t he  gove r n m e nt  or  l aw 
enforcement agency’s burden is higher when the policy 
serves as a “prior restraint” on speech rather than 
isolated after he fact disciplinary actions. In such cases 
the agency must demonstrate that the harms to be 
suffered in the agency’s operations are real and not just 
speculation. 
In applying the principles to the officers’ social media 
postings, the court began by finding that the officers’ 
posts concerning a lack of experience among trainers 

and supervisors was a “matter of public concern.” The 
court then noted:

The threshold question in this case is whether 
the Department’s policy regulates officers’ rights 
to speak on matters of public concern. There can 
be no doubt that it does: the restraint is a virtual 
blanket prohibition on all speech critical of the 
government employer. The explicit terms of the 
Negative Comments Provision prevent plaintiffs 
and any other officer from making unfavorable 
comments on the operations and policies of the 
Department, arguably the “paradigmatic” matter 
of public concern.

Having found that the policy prohibited officers from 
speaking on matters of public concern, the court then 
moved to the second question as to whether the officers 
interest in exercising their First Amendment rights as 
citizens outweighed the law enforcement agency’s need 
for efficient operations. The Court took significant 
issue with the language from the policy that sought 
to “prohibit the dissemination of any information on 
social media ‘that would tend to discredit or ref lect 
unfavorably upon the [Department.]’”
The court noted:

We do not, of course, discount the capacity of 
social media to amplify expressions of rancor 
and vitriol, with a l l its potentia l disruption 
of  work pl ac e  re l at ion sh ip s  t h at  C on n ic k 
condemned. But social networking sites l ike 
Facebook have  a l so  emerged a s  a  hub for 
sharing information and opinions with one’s 
larger community. And the speech prohibited 
by the policy might affect the public interest 
in any number of  ways ,  including whether 
the Depar tment i s  en forcing the law in an 
effective and diligent manner, or whether it is 
doing so in a way that is just and evenhanded 
t o  a l l  c onc e r ne d .  T he  D e p a r t m e nt ’s  l aw 
enforcement policies could well become a matter 
of construct ive publ ic debate and dia logue 
between law enforcement of f icers and those 
whose safety they are sworn to protect. After all, 
“[g]overnment employees are often in the best 
position to know what ails the agencies for which 
they work.” [citations omitted].

Having found that the Police Department’s policy 
impacted speech on matters of public concern and 
that that the policy placed a heav y burden on the 
employee’s expressive conduct, the court then shifted 
to the next question, specifically, whether the Police 
Department “established ‘real, not merely conjectural 
harms’ to its operations.”
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The court then looked at the department’s concerns 
and whether they justified such a policy.

Chief Dixon’s primary contention is that divisive 
social media use undermines the Department’s 
interests in maintaining camaraderie among 
patrol officers and building community trust . . . 
Here, however, the Department fails to satisfy 
its burden of demonstrating actual disruption to 
its mission. Apart from generalized allegations 
of budding “divisiveness” and claims that some 
“patrol off icers sought [shif t] transfers,” J.A. 
502, Chief Dixon presented no evidence of any 
material disruption arising from plaintiffs’ – or 
any other officer’s – comments on social media. 
We do not deny that officers’ social media use 
might present some potential for division within 
the ranks, particularly given the broad audience 
on Facebook. But the speculative ills targeted by 
the social networking policy are not sufficient 
to justify such sweeping restrictions on officers’ 
freedom to debate matters of public concern . . . 

Defendants’ fa l lback argument is that, even if the 
Negative Comments Provision itself is overbroad, the 
Public Concern Provision significantly narrows the 
reach of the social networking policy. This second 
provision, which permits comments on “ issues of 
general or public concern . . . so long as the comments 
do not disrupt the workforce,” J.A. 162, is ostensibly 
more a l igned w it h t he case-by-case a na lysi s  of 
Connick and Pickering. But the milder language in 
a single provision does not salvage the unacceptable 
overbreadth of the social networking policy taken 
as a whole. Indeed, the Public Concern Provision 
does not purport to nullify or otherwise supersede 
the blanket censorship endorsed by the Negative 
Comments Provision. If the Department wishes to 
pursue a narrower social media policy, then it can craft 
a regulation that does not have the chilling effects on 
speech that the Supreme Court deplored. We cannot, 
however, a l low the current policy to survive as a 
management and disciplinary mechanism.
It should be clear that the court was not troubled 
by the provision it refers to as the “public concerns 
provision” in the way it was by the “negative comments 
provision” which it determined was overbroad and 
unconstitutional. 
H a v i n g  d e t e r m i n e d  t h a t  t h e  p o l i c y  w a s 
u ncon st it ut iona l  t he  cou r t  t hen t u rned to  t he 
disciplinary actions related to the officers in this case.
First, the court found that the officers were speaking 
on a matter of public concern rather than a matter that 
was personal in nature. The court noted that others 
joining the discussion on Facebook served as evidence 

that inexperienced instructors or supervisor within 
the police department was a matter of public concern. 
Second, the court looked at balancing the public 
interest of inexperienced trainers and supervisors 
versus the disruption to the Police Department by a 
public airing of this issue. The court then found that 
Chief Dixon failed to establish that the officers’ “social 
media comments would meaningful ly impair the 
efficiency of the workplace.”
Due to  t he fac t  t hat  t he depa r t ment  cou ld not 
establish that the comments would meaningful ly 
impair the efficiency of the department, the court 
concluded that the discipline given to the officers was 
unconstitutional. 
Fina l ly,  the cour t fond that the law was clearly 
established and therefore Chief Dixon was not entitled 
to Qualified Immunity.

Summary: Policy:
T he Petersbu rg  Pol ice  Depa r t ment  Pol ic y  w a s 
Unconstitutional due to the Negative Comments 
Provision that states:
“Negative comments on the internal operations of the 
Bureau, or specific conduct of supervisors or peers 
that impacts the public’s perception of the department 
is not protected by the First Amendment free speech 
clause, in accordance with established case law.”
This court determined this provision was overbroad 
a nd wou ld rest r ic t  speech/expression t hat  wa s 
protected by the First Amendment

Discipline of these Officers:
T h e  d i s c i p l i n e  g i v e n  t o  t h e s e  o f f i c e r s  w a s 
unconstitutional because they were:
1. Speaking on a Matter of Public Concern AND
2. The Chief did not establish that the comments 
would Meaningfully Impair the Efficiency of the Police 
Department.

Bottom Line: 
Agencies should review Social Networking Policies 
and any policy limiting employee speech/expression 
to determine if there are provisions within the policy 
which would prohibit protected speech that would not 
impact agency operations.

* “Smh” is an acronym for “shaking my head.” 

Endnotes
1.  Liverman v. City of Petersburg , 2016 U.S. App. LEXIS 

22282 (4th 2016). 
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Members of ACCG  Interlocal Risk Management Agency (IRMA)  ........................................................................................NO CHARGE
Members of GMA Georgia Interlocal Risk Management Agency (GIRMA) ...........................................................................NO CHARGE
Non-Members: $50 per person, payable in advance.  Mail payments to:  LGRMS, 3500 Parkway Lane, Suite 110, Norcross, GA  30092.
CANCELLATION  POLICY:   If you do not cancel by telephone or fax at least three days prior to the workshop you registered to attend and 
do not attend, you will be invoiced a no-show fee of $25.

Registration Form --Please Print---

Organization  ____________________________________________________________________________
 Address _______________________________________________________________________________________  

 City ____________________________________  State _______ Zip _____________________________________

 Phone __________________________________  Fax _________________________________________________
 Names of Attendees
  1) Mr/Ms _________________________________________________  2)  Mr/Ms ____________________________________________________

   Title ___________________________________________________   Title ______________________________________________________

   Email Address ___________________________________________  Email Address ______________________________________________
 Member of ACCG IRMA Pool or Member of GMA GIRMA Pool?
            Yes  No - If NO, please mail $50 per registrant to:  LGRMS, 3500 Parkway Lane, Suite 110, Norcross, GA  30092.
 Please CHECK the box next to the workshop you will attend:

 April 18, 2017 .....Cornelia/Habersham County .........The Community House, 601 Wyly St., Cornelia  30531
 May 3, 2017 .......Cartersville/Bartow County ...........Clarence Brown Conference Ctr., 5450 State Rt. 20, Cartersville  30121 
 May 25, 2017 .....Macon/Bibb County ......................Anderson Conference Ctr., 5171 Eisenhower Pkwy., Macon  31206
 June 6, 2017 .......Ti� on/Ti�  County .........................UGA Ti� on Campus Conference Center, 15 RDC Rd., Ti� on  31793
 June 15, 2017 .....Statesboro/Bulloch County ...........Ogeechee Tech. College, One Joseph E. Kennedy Blvd., Statesboro  30458

 Register online at www.lgrms.com, Call toll free 1-800-650-3120, Mail or Fax the completed registration form, or Email your 
        registration form to:
   LGRMS, Attention Althea Howery FAX:  770-246-3149
   3500 Parkway Lane, Suite 110 Email:  ahowery@lgrms.com
   Norcross, Georgia 30092 For more information call 800-650-3120

Personnel Liability 2017

You can register
online at

www.lgrms.com

 COST
TO

ATTEND

Check-in & Continental Breakfast - 8:00 am - Seminar Hours - 8:30 am to 3:30 pm.  (Lunch will be provided.)

The Risk Management Programs of GMA and ACCG are once again presen� ng this important training seminar for all city and county member organiza� ons 
commi� ed to preven� ng or minimizing losses due to personnel liability claims and li� ga� on.  The program will be presented by a� orneys from the 
law  rm of Elarbee, Thompson, Sapp & Wilson, LLP.  The program will address the following areas:

● Employee Use, Misuse, and Abuse of Personal Technology in the Workplace.  With advances in modern technology, it is now quite 
common for employees to openly and secretly take photos or make audio or video recordings in the workplace.  To what extent may local 
government employers restrict or prohibit the use of smart phones and other personal technology by their employees? 

● What Local Government Employers Need to Know about Employment Retalia� on Law, Including the Georgia Whistleblower Act?   July 1, 
2017 will mark the tenth anniversary of the Legislature’s extension of the Georgia Whistleblower Act (GWA) to local government employers 
in 2007.  Less than two years later, the number of federal retalia� on charges  led with the EEOC exceeded the number of discrimina� on 
charges for the  rst � me in the Commission’s history, and they now represent nearly one-half of all charges  led with the EEOC.  Without 
ques� on, state and federal retalia� on claims are now the favorite weapons of a� orneys who sue local government employers.  Learn 
about recent developments in the law of employment retalia� on, how these developments and current li� ga� on trends may aff ect your 
organiza� on, and what steps you can take to avoid or minimize liability. 

● Interac� ve Session:  Social Media.  Eff orts by local government employers to restrict their employees’ social media ac� vity implicate the 
First Amendment and numerous other workplace privacy issues.  Given that applicable legal and cons� tu� onal standards are evolving 
almost as quickly as new social media pla� orms are introduced, what may local government employers do to protect their organiza� ons 
from the use, misuse, and abuse of social media by their employees?

When does employee social media ac� vity implicate the First Amendment?  If an employee’s social media ac� vity is protected 
under the First Amendment, when can the local government employer s� ll act to protect its legi� mate interests? 

How does a local government employer’s policy restric� ng poli� cal ac� vity apply to social media ac� vity? 
Can an employee’s off -duty social media ac� vity violate the local government employer’s workplace harassment policy or standards 

of conduct? 
When does an employee’s social media ac� vity cons� tute protected whistleblowing? 
Should an applicant’s social media ac� vity be reviewed by the local government employer prior to making the hiring decision? 
Does the local government employer violate its employees’ privacy rights by monitoring their social media ac� vity?  By taking 

disciplinary ac� on against them based on their social media ac� vity?  
 What sort of restric� ons can the local government employer lawfully impose on its employees’ social media ac� vi� es? Can the 

local government employer completely prohibit its employees from engaging in social media ac� vity?  
● Recent Developments Aff ec� ng Return-to-Work (RTW) Policies. RTW policies are intended to facilitate and encourage the prompt and safe 

return of employees to work following injury or illness.  In light of recent developments, however, strict adherence to such policies may run 
afoul of the Americans with Disabili� es Act, the Family and Medical Leave Act, among other laws. Learn what your organiza� on can do to 
avoid such a result.

This program is targeted toward elected offi  cials, city or county managers, human resources and administra� ve personnel, cons� tu� onal offi  cials, 
and any one who supervises employees. The program is an essen� al tool in your organiza� on’s arsenal to prevent, defend, and mi� gate personnel 
liability claims!  Sign up NOW!
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